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INTRODUCTION

The Senate Committee on Finance has scheduled a public hearing on April 5, 2001, on
oversight of the IRS. This document,’ prepared by the staff of the Joint Committee on Taxation,
describes present law and provides legidative background with respect to the innocent spouse,
offers-in-compromise, installment agreement, and Taxpayer Advocate provisions of the Interna
Revenue Code.

The provisions described in this document were enacted or modified in various Acts
referred to in this document. These Acts include the following:

, () the Omnibus Taxpayer Bill of Rights (hereinafter referred to as“TBOR 1”), enacted in
1988,

(2) the Taxpayer Bill of Rights 2 (hereinafter referred to as“ TBOR 2”), enacted in 1996,
and

(3) the Taxpayer Bill of Rights 3, (hereinafter referred to as“TBOR 3"), enacted in 1998*
as part of the Internal Revenue Service Restructuring and Reform Act of 1998 (hereinafter
referred to as the “IRS Reform Act”).

! This document may be cited asfollows: Joint Committee on Taxation, Overview of
Present Law Relating to the Innocent Spouse, Offers-in-Compromise, Installment Agreement,
and Taxpayer Advocate Provisions of the Internal Revenue Code (JCX-22-01), April 3, 2001.

2 Subtitle J of the Technical and Miscellaneous Revenue Act of 1988 (Pub. L. 100-647,
Nov. 10, 1988).

? Pub. L. 104-168, July 30, 1996.

* Title 11 of the Internal Revenue Service Restructuring and Reform Act of 1998 (Pub.
L. 105-206, July 22, 1998).



A. Réief for Innocent Spouses (sec. 6015 of the Code)
Present L aw
In general

The Internal Revenue Code (the “Code”) provides that spouses who file ajoint return are
jointly and severally liable for the tax, as well as additions to tax, penalties, and interest, arising
from that return. The IRS may collect the entire liability from either spouse. Before the
enactment of TBOR 3, the Code authorized relief from joint and severa liability in very limited
circumstances. TBOR 3 expanded the availability of relief by replacing prior law with three
methods for limiting the portion of ajoint and severd liability that is a spouse’s (or former
spouse's) responsibility. First, TBOR 3 expanded the circumstances in which innocent spouse
relief similar to that available under prior law is available. Second, it established a separate
liability election for ataxpayer who is no longer married to, islegally separated from, or has
been living apart at all timesfor at least 12 months from the person with whom the taxpayer
originally filed the joint return. Third, TBOR 3 authorized the Secretary to provide equitable
relief in appropriate situations. The determinations made under these provisions are without
regard to community property laws. The Tax Court has jurisdiction over disputes arising in this
area.

I nnocent spouse relief

Under prior law, ataxpayer could apply for relief from any deficiency arising from ajoint
return, provided that the understatement was substantial and that it was attributable to a grossy
erroneous item of the other spouse, so long as the taxpayer did not know and had no reason to
know of the understatement of tax, and it would have been inequitable to hold the taxpayer
responsible for the deficiency. Under the new innocent spouse provisions, the item at issue need
not have been grosdy erroneous (i.e., it needs only to have been erroneous) nor must the
understatement have been substantial.

The innocent spouse election is required to be made no later than the date that is two
years after the Secretary has begun collection actions with respect to the individual. Innocent
spouse relief may be provided on an apportioned basis. Thus, a spouse may be relieved of
liability for aportion of an understatement of tax even if the spouse knew or had reason to know
of other understatements of tax on the same return.

Deficiencies of taxpayerswho areno longer married, are separated, or areliving apart

In addition to innocent spouse relief, ataxpayer may seek a separate liability election for
deficiencies arising from ajoint return. The taxpayer at the time of eection must be no longer
married® to, legally separated from, or living apart at all times for at least 12 months from, the
person with whom the taxpayer originaly filed the joint return. Such taxpayers may elect to
limit their liability for any deficiency to the portion of the deficiency that is attributable to items
allocable to the taxpayer. Items are generally allocated between spouses in the same manner as

> For this purpose of this rule, ataxpayer is no longer married if he or she is widowed.



they would have been alocated had the spouses filed separate returns. However, if any item of
credit or deduction would be disallowed solely because a separate return is filed, the item of
credit or deduction is computed for this purpose without regard to such prohibition. An electing
spouse has the burden of proof with respect to establishing the portion of any deficiency that is
allocable to him or her under this provision.

The election appliesto al unpaid taxes under subtitle A of the Code, including the
income tax and the self-employment tax. The election may be mede at any time after a
deficiency for ataxable year is asserted, but not later than 2 years after collection activities begin
with respect to the electing spouse.

If the deficiency relates entirely to an item attributable to one spouse, the other spouseis
responsible for none of the deficiency if he or she elects limited liability under this provision. If
the deficiency relates to the items of both spouses, the separate liability for the deficiency is
allocated between the spouses in the same proportion as the net items taken into account in
determining the deficiency. Each spouseis required to make the election in order to limit hisor
her liability. If either spouse fails to elect, the non-electing spouseis liable for the full amount of
the deficiency, unless reduced by innocent spouse relief or pursuant to the grant of authority to
the Secretary to provide equitable relief.

If the deficiency arises as aresult of the denial of an item of deduction or credit, the
amount of the deficiency attributable to the spouse to whom the item of deduction or credit is
alocated is limited to the amount of income or tax allocated to such spouse that was offset by the
deduction or credit. The remainder of theliability is allocated to the other spouse to reflect the
fact that a portion of the disallowed deduction or credit originally offset income or tax allocated
to that spouse.

When a deficiency is attributabl e to the disallowance of a credit, or to any tax other than
regular or alternative minimum tax, the portion of the deficiency attributable to such credit or
other tax is considered first. For example, on examination a deficiency of $10,000 ($2,800 of
self-employment tax and $7,200 of income tax) is determined to be attributable to $20,000 of
unreported self-employment income of the husband and a disallowed itemized deduction of
$5,000 alocable to the wife. The $2,800 of deficient self-employment taxesisfirst allocated to
the husband, and the remaining $7,200 of income tax deficiency is alocated 80 percent to the
husband and 20 percent to the wife.

Special rules apply to prevent the inappropriate use of the election. Firgt, if the IRS
demonstrates that assets were transferred between the spouses in a fraudulent schemejoined in
by both spouses, neither spouse is eligible to make the election under the provision (and
consequently joint and several liability appliesto both spouses).

Second, if the IRS proves that the electing spouse had actua knowledge that an item on a
return isincorrect, the election does not apply to the extent any deficiency is attributable to such
item. Such actual knowledge must be established by the evidence and cannot be inferred based
on indications that the electing spouse had a reason to know.



Third, the portion of the deficiency for which the electing spouse isliableisincreased by
the value of any disqualified assets received from the other spouse. Disqualified assets include
any property or right to property that was transferred to an electing spouse if the principal
purpose of the transfer is the avoidance of tax (including the avoidance of payment of tax). A
rebuttable presumption exists that atransfer is made for tax avoidance purposes if the transfer
was made |ess than one year before the earlier of the payment due date or the date of the notice
of proposed deficiency. The rebuttable presumption does not apply to transfers pursuant to a
decree of divorce or separate maintenance. The presumption may be rebutted by a showing that
the principal purpose of the transfer was not the avoidance of tax or the avoidance of the
payment of tax.

Equitablerdief in other circumstances

If the taxpayer does not qualify for innocent spouse relief or separation of liability, the
taxpayer may be eligible for equitable relief. To obtain equitable relief, it must be unfair to hold
the taxpayer liable for the underpayment or understatement of tax taking into account all of the
facts and circumstances.

Jurisdiction of the Tax Court

In addition to affirmative claims made in deficiency cases before the court, the Tax Court
has jurisdiction to review adenia of relief by the IRS. A taxpayer may petition the Tax Court to
determine relief from joint and several liability if the petition isfiled after the earlier of the
mailing date the notice final determination of relief or six months after the claim for relief isfiled
with the IRS, but not later than 90 days after the date the notice of final determination is mailed.

Except for termination and jeopardy assessments, the Secretary may not levy or proceed
in court to collect any tax from ataxpayer claiming innocent spouse status with regard to such
tax until (1) the expiration of the 90-day period in which such taxpayer may petition the Tax
Court, (2) if such apetitionisfiled in Tax Court, before the decision of the Tax Court has
become final, or (3) awaiver of the restrictions on the collection of an assessment isfiled with
the Secretary. The running of the statute of limitationsis suspended in such situations with
respect to the spouse claiming innocent spouse status.

The Code requires the Tax Court to establish rules that provide an individual not seeking
innocent spouse or separate liability relief with notice of the petition filed with the Court and an
opportunity to become a party to the proceeding. Under the Tax Court rules, the IRS isrequired
to give notice to the other party to the joint return that a petition to determine relief from joint
and several liability has been filed.® The other party is given 60 days to intervene in the action.’

®T.C. Rule 325(a).

"T.C. Rule 325(b).



L egidative Background

Pursuant to TBOR 3, the separate liability election, expanded innocent spouse relief, and
authority to provide equitable relief all apply to liabilities for tax arising after July 22, 199828 as
well as any liability for tax arising on or before July 22, 1998, that remains unpaid on the date of
enactment.

8 Thiswas the date of enactment of that Act.



B. Offers-in-Compromise (sec. 7122 of the Code)
Present L aw
In general

The Code permits the IRS to compromise ataxpayer’ s tax liability. An offer-in-
compromise is an offer by the taxpayer to settle unpaid tax accounts for less than the full amount
of the assessed balance due. An offer-in-compromise may be submitted for all types of taxes, as
well asinterest and penalties, arising under the Internal Revenue Code.

There are three grounds upon which the IRS may compromise aliability: (1) doubt asto
liability for the amount owed, (2) doubt asto ability to pay the amount owed, or (3) when
settlement would promote effective tax administration, including cases when requiring full
payment would result in hardship or inequity (“equity offers’). Doubt asto liability exists when
there is a genuine dispute as to the existence or amount of the correct tax liability under the law.
Doubt asto ability to pay existsin any case in which the taxpayer’ s assets and income are less
that the full amount of the assessed liability.

If ataxpayer does not qualify under the doubt as to liability or doubt as to ability to pay
standards, the IRS may enter into a compromise based on an equity offer in light of all the facts
and circumstances, including the taxpayer’ s record of overall compliance with the tax laws. The
temporary regulations provide that an offer-in-compromise can be accepted to promote effective
tax administration when either (1) collection of the entire liability will create economic hardship,
or (2) regardless of the taxpayer’s financial condition, exceptional circumstances exist which
would result in collection of the entire liability being detrimental to voluntary compliance by
taxpayers, and (3) compromise of the liability will not undermine compliance with the tax laws.
Factors supporting (but not conclusive of) a determination of economic hardship include:

Taxpayer isincapable of earning aliving because of along-term illness, medical
condition, or disability and it is reasonably foreseeable that taxpayer's financial
resources will be exhausted providing for care and support during the course of the
condition;

Although taxpayer has certain assets, liquidation of those assets to pay outstanding
tax liabilities would render the taxpayer unable to meet basic living expenses; and
Although taxpayer has certain assets, taxpayer is unable to borrow against the equity
in those assets and disposition by seizure or sale of the assets would have sufficient
adverse consequences such that enforced collection is unlikely.®

An offer-in-compromise requires the taxpayer to keep current on the taxpayer’s payment
and filing requirements for five years from the date of acceptance of the offer-in-compromise.

® Temp. Treas. Reg. sec. 301.7122-1T(b)(4)(iv)(B)(1)-(3).



Rights of taxpayer s entering into offer s-in-compromise

The Code requires the IRS to develop and publish schedules of national and local
allowances that will provide taxpayers entering into an offer-in-compromise with adequate
means to provide for basic living expenses. The IRS aso isrequired to consider the facts and
circumstances of a particular taxpayer’s case in determining whether the national and local
schedules are adequate for that particular taxpayer. If the facts indicate that use of schedule
allowances would be inadequate under the circumstances, the taxpayer is not limited by the
national or local allowances.

The Code prohibits the IRS from rejecting an offer-in-compromise from a low-income
taxpayer solely on the basis of the amount of the offer. In the case of an offer-in-compromise
submitted solely on the basis of doubt asto liability, the IRS may not reject the offer merely
because the IRS cannot locate the taxpayer’ sfile. Further, the Code prohibits the IRS from
requesting afinancial statement if the taxpayer makes an offer-in-compromise based solely on
doubt asto liability.

Suspend collection by levy while offer-in-compromiseis pending

The Code prohibits the IRS from collecting atax liability by levy (1) during any period
that ataxpayer’s offer-in-compromise for that liability is being processed, (2) during the 30 days
following rejection of an offer, and (3) during any period in which an appeal of the rejection of
an offer is being considered.”® Taxpayers whose offers are rejected and who made good faith
revisions of their offers and resubmitted them within 30 days of the rgjection or return would be
eligible for a continuous period of relief from collection by levy.™ This prohibition on collection
by levy does not apply if the IRS determines that collection isin jeopardy or that the offer was
submitted solely to delay collection. The statute of limitations on collection is tolled for the
period during which collection by levy is barred.

Proceduresfor reviews of rejections of offer s-in-compromise and installment agr eements

The Code requires that the IRS implement proceduresto review all proposed IRS
rejections of taxpayer offers-in-compromise and requests for installment agreements prior to the
rejection being communicated to the taxpayer. The Code also requires the IRS to allow the
taxpayer to appeal any rejection of such offer or agreement to the IRS Office of Appeals. The
IRS must notify taxpayers of their right to have an appeals officer review aregected offer-in-
compromise on the application form for an offer-in-compromise.

L egidative Background

The expanded authority to accept offers-in-compromise based on equity and to suspend
levy collection were enacted as part of TBOR 3. Before enactment of TBOR 3, offers-in-
compromise were traditionally limited to offers based on doubt as to liability and doubt asto

10 Sec. 6331(k)(1).

" Temp. Treas. Reg. sec. 301.7122-1T(f)(2)(ii).



ability to pay. The provision suspending levy is effective with respect to offers-in-compromise
pending on or made after December 31, 1999.



C. Ingtallment Agreements (sec. 6159 of the Code)
Present L aw

The Code authorizes the IRS to enter into written agreements with any taxpayer under
which the taxpayer is allowed to pay taxes owed, as well asinterest and penalties, in installment
paymentsif the IRS determines that doing so will facilitate collection of the amounts owed. An
installment agreement does not reduce the amount of taxes, interest, or penalties owed, but does
provide for alonger period during which payments may be made and during which other IRS
enforcement actions (such as levies or seizures) are held in abeyance.

In the case of individua income taxes, the Code requires the IRS to enter an installment
agreement, at the taxpayer’s option, if: (1) theliability is $10,000, or less (excluding penalties
and interest); (2) within the previous 5 years, the taxpayer has not failed to file any return or to
pay any tax required to be shown on such return, nor entered an installment agreement; (3) the
IRS determines that the taxpayer is unable to pay the tax due in full (and the taxpayer submits
such information as the IRS requests to make such a determination); (4) the installment
agreement provides for full payment of the liability within 3 years; and (5) the taxpayer agrees to
continue to comply with the tax laws and the terms of the agreement for the period (up to 3
years) that the agreement isin place.

Collection by levy is prohibited while an installment agreement is pending under rules
similar to those relating to offers-in-compromise. ™

L egidative Background

Statutory authorization for installment agreements was first enacted in TBOR 1, athough
the IRS would administratively enter into installment agreements before enactment of that
provison. TBOR 3 added the requirement that the IRS enter into an installment agreement
under the conditions outlined above.

2 gec. 6331(K)(2).



D. Taxpayer Advocate (secs. 7803(c) and 7811 of the Code)
In general

The Office of the Taxpayer Advocate Office was created to assist taxpayersin resolving
problems with the IRS, to identify areas in which taxpayers have problems dealing with the IRS,
to propose changes in administrative practices of the IRS that would mitigate such problems, and
to identify possible changes in the law that might mitigate such problems.

National Taxpayer Advocate

The Secretary appoints the National Taxpayer Advocate after consultation with the
Commissioner and the IRS Oversight Board (without regard to the provisions of Title 5 of the
U.S. Code, relating to appointments in the competitive service or the Senior Executive Service).
Anindividual may be appointed as the National Taxpayer Advocate only if the individual was
not an officer or employee of the IRS during the 2-year period ending with such appointment and
the individual agrees not to accept employment with the IRSfor at least 5 years after ceasing to
be the National Taxpayer Advocate. Service as an officer or employee of the Office of the
Taxpayer Advocate is not taken into account, for purposes of these 2-year and 5-year rules.

A system of local Taxpayer Advocates report directly to the National Taxpayer Advocate
and are employees of the Taxpayer Advocate's Office, independent from the IRS examination,
collection, and appeals functions. Each local taxpayer advocate reports to the National Taxpayer
Advocate or hisdelegate. At least one local Taxpayer Advocate is available to taxpayersin each
state.

The National Taxpayer Advocate is required to monitor the coverage and geographical
allocation of the local Taxpayer Advocates, develop guidance to be distributed to all IRS officers
and employees outlining the criteriafor referral of taxpayer inquiresto local taxpayer advocates,
ensure that the local telephone number for the local taxpayer advocate is published and available
to taxpayers. Each local Taxpayer Advocate may consult with the appropriate supervisory
personnel of the IRS regarding the daily operation of the office of the Taxpayer Advocate. At
theinitial meeting with any taxpayer seeking the assistance of the Office of the Taxpayer
Advocate, the local Taxpayer Advocate is required to notify the taxpayer that the Office operates
independently of any other IRS office and reports directly to Congress through the National
Taxpayer Advocate. At the discretion of the local Taxpayer Advocate, the advocate shall not
disclose to the IRS any contact with or information provided by the taxpayer. Each local office
of the Taxpayer Advocate isto maintain a separate phone, facsimile, and other electronic
communication access, and a separate post office address independent from the IRS.

The IRS isrequired to publish the taxpayer's right to contact the local Taxpayer Advocate
on the statutory notice of deficiency.

Taxpayer assistanceorders

A Taxpayer Assistance Order (“TAQ”) can beissued if the taxpayer is suffering or about
to suffer a“significant hardship” from tax law administration. A TAO may require the IRSto
release property of the taxpayer that has been levied upon or to cease action, take action, or

10



refrain from taking action with respect to the taxpayer within a period of time specified in the
TAO.2 A “significant hardship” is deemed to occur if one of the following four factors exists:
(2) there is an immediate threat of adverse action; (2) there has been a delay of more than 30
days in resolving the taxpayer's account problems; (3) the taxpayer will have to pay significant
costs (including fees for professional services) if relief is not granted; or (4) the taxpayer will
suffer irreparable injury, or along-term adverse impact, if relief isnot granted. The Nationa
Taxpayer Advocate may also issue a TAO if the taxpayer meets requirements set forth in
regulations. It wasintended that the circumstances set forth in regulations be based on
considerations of equity. A TAO may be issued as aresult of ataxpayer’s specific request or as
aresult of independent action of the National Taxpayer Advocate.

In determining whether to issue a TAO in casesin which the IRS failed to follow
applicable published guidance (including procedures set forth in the Internal Revenue Manual),
the Taxpayer Advocate is to construe the matter in a manner most favorable to the taxpayer.

OnceaTAO isissued it isbinding on the IRS unless modified or rescinded by the
National Taxpayer Advocate, the Commissioner, or Deputy Commissioner but only if awritten
explanation of the reasons for the modification or rescission is provided to the National Taxpayer
Advocate.

Reports of the National Taxpayer Advocate

The National Taxpayer Advocate must provide two annual reports to the House Ways
and Means Committee and the Senate Finance Committee. Thefirst report is submitted by June
30 of each year and isto report on the objectives of the Office of the Taxpayer Advocate for the
fiscal year beginning in that calendar year. The second report isto be submitted by December 31
of each year regarding the activities of the Office of the Taxpayer Advocate for the fiscal year
ending in that calendar year. In addition, among other items, this report must identify areas of
the tax law that impose significant compliance burdens on taxpayers or the IRS, including
specific recommendations for remedying such problems, and identify the 10 most litigated issues
for each category of taxpayers, including recommendations for mitigating such disputes. The
reports are submitted directly to the committees without any prior comment from the
Commissioner, the Secretary or any other officer or employee of the Department of Treasury, the
IRS Oversight Board, or the Office of Management and Budget.

L egidative Background

In 1996, TBOR 2 established the position of Taxpayer Advocate, which replaced the
position of Taxpayer Ombudsman, created in 1979 by the IRS. Prior to the IRS Reform Act, the
Taxpayer Advocate was appointed by and reported directly to the Commissioner. The IRS
Reform Act renamed the position the National Taxpayer Advocate and required that the
Secretary make the appointment after consultation with the Commissioner and the IRS Oversight
Board. The IRS Reform Act also replaced the regional and local problem resolution officers

B3 sec, 7811.

11



with local offices of taxpayer advocates and expanded the circumstances under whicha TAO
could beissued as described above.
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